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OFFICE, OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENTRAL

Honoreble Charles E. Reagan
Criminal District Attorney
Narlin, Texas

Dear Sirs pinion No. 0-4085

‘ e: (1) MNMay s county reimburse
a taxpayer which has paid a
road distrioct tex on property
vhioh a survey shows vas not
vithin the distriot?
(2) May such refund be made

- out of the interest and sink-

ing fund of sald road distrioct?

We have received your letter requesting an opinion
fram this Department. We quote from your request.

"A recent survey disolosed that a taxpsyer
had been paying taxes on property, a portion of
vhich not within the limits of road district #9,
Falls County, Texas, for a period of 20 yesrs,
Demand has been made upon the (ounty for reim-
bursement to the extent of any and all excess

. payments, :

"Is 1t legally possible for the County to re-
imburse such taxpayer?t If so, can such payments -
be made out of the interest and sinking fund of
road district #9?

*(All tax nts vere voluntarily mads)
_payme >

"Authorities, (Austin Nat'l Bank of Austin
vs. Sheppard et al, 71 8. W. (24) aiz,)

atdenal Biscult Go. vs. State,nl?é 8. W.

(22) &8 s reversing 129 8. W. (24) 49
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Chapter 3 of Title 22 of Vernon's Civil Statutes of
Texas 1s the statutory law relating to the procedure pertain-
ing to the issuance of road distrioct bonds and the manner of
payment of such bonds.

The fundamental rules of law applicsble to your
first question have been discussed by thisgs Department in our
" opinion No. 0-1266. A copy of said opinion is enclosed for
your information. Also see our opinion Wo. 0-2536 e copy of
vhich 1s slso enclosed,

In acoordance with the suthorities cited in asaid opin-
ions, your first question is accordingly answered in the af-
fimative., We next consider your second question.

The lien on the property in the road district oreated
in favor of the bond holders could not be said to extend beyond
the boundaries of the road district. %he tax wvas levied, as~-
sessed and collected by the taxing unit, probably undér a mis-
take of fact, certainly without authority of law, The tax was
paid by the property owner to the taxing authority undar a
_mistake of fact. From the facts sutmitted there i1s nothing to
show that the taxpayer war negligent in falling to ascertain
vhether all of his property was within the rsed district dound-
aries. We do not believe, in this connection, that the law
would regquire a person to go to the trouble and expense of hav-
ing his property surveyed to determine if it is properly within
the boundaries of the taxing unit in order to preclude the risk
of paying taxes which could not subsequently be recovered when
it becomes an established fact that such taxes were not in fact
properly collectible in scoofdance vith sxisting laws. To hold
otherwise would be contrary to every principle of equity and
Justice. It follows, therefcre, that since the taxes collected
vore on property not located within the road distriot and were
therefore wrongfully levied, assessed, collected and paid under
a mistake of fact, the amount of such taxes never became the
property of the road district as ageinst the property owner.
Opinion No., 0-1266, supra; Austin National Bank of Austin v.
Shoppard, (Com. of App.) 71 8. W. (24) 242,

Taxes that have been 1llegally exnated may he recover-
ed by the owner even though such taxes have gone into the
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treasury and have been pald out by the dlsburasing officers.
Auetin Nctionsl Bank of Austin v. Sheppard, supra. This De-
- partment has held in opinion No. 0-2435, supra, that vhere
a person mistakenly pays taxes om another's property, think-
"ing he is paying taxes on his own, such person mey recover
such amount from the county and it is the county's duty to
make such refund. It is, therefore, our opinion that the
person, referred to in your request, and under the facta
therein stanted, may proverly be paid the pro rsta amount of
taxes wrongTully collected and mistakenly paid, upon the
property not situated within the actual boundaries of the
road district and that sdid amount may properly be paid out
of the interest and sinking fund of said road district.

We trust that in this manner we have fully ansversd
your inguiries.

iy Youre very truly
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